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The  Ontario  Law  Reform  Commission  was  established  by  section  1 
of  The  Ontario  Law  Reform  Commission  Act,  1964,  for  the  purpose  of 
promoting  the  reform  of  the  law  and  legal  institutions.  The  Com- 
missioners are: 

H.  Allan  Leal,  Q.C.,  LL.M.,  LL.D.,  Chairman 
Honourable  James  C.  McRuer,  S.M.,  LL.D. 
Honourable  Richard  A.  Bell,  P.C.,  Q.C. 
W.  Gibson  Gray,  Q.C. 
William  R.  Poole,  Q.C. 

Dr.  Richard  Gosse,  Q.C,  is  Counsel  to  the  Commission.  The 
Secretary  of  the  Commission  is  Miss  A.  F.  Chute,  and  its  offices  are 
located  on  the  Sixteenth  Floor  at  18  King  Street  East,  Toronto,  Ontario, 
Canada. 


ONTARIO 

ONTARIO   LAW  REFORM   COMMISSION 


PARLIAMENT  BUILDINGS 
TORONTO    2 


To  The  Honourable  A.  A.  Wishart,  Q.C., 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

A  submission  has  been  made  to  the  Commission  that  the  provisions 
of  The  Child  Welfare  Act,  1965  (S.O.  1965,  c.  14)  with  respect  to  the 
status  of  adopted  children  do  not  entirely  accomplish  the  purpose  of 
the  Act. 

Pursuant  to  section  2  (1)  (a)  of  The  Ontario  Law  Reform  Commission 
Act,  1964,  the  Commission  has  considered  the  problems  raised  and 
now  submits  its  report. 

The  relevant  section  of  the  Act  is: 

82. — (1)  For  all  purposes,  the  adopted  child,  upon  the  adoption 
order  being  made,  becomes  the  child  of  the  adopting  parent 
and  the  adopting  parent  becomes  the  parent  of  the  adopted 
child  as  if  the  adopted  child  had  been  born  in  lawful  wedlock 
to  the  adopting  parent. 

(2)  For  all  purposes,  the  adopted  child,  upon  the  adoption  order 
being  made,  ceases  to  be  the  child  of  the  person  who  was  his 
parent  before  the  adoption  order  was  made  and  that  person 
ceases  to  be  the  parent  of  the  adopted  child.  R.S.O.  1960, 
c.  53,  s.  76  (1,  2). 

(3)  Any  reference  to  "child",  "children"  or  "issue"  in  a  will  or  other 
document,  whether  heretofore  or  herafter  made,  shall  be  deemed 
to  include  an  adopted  child.     New. 

(4)  The  relationship  to  one  another  of  all  persons,  whether  the 
adopted  child,  the  adopting  parent,  the  kindred  of  the  adopting 
parent,  the  parent  before  the  making  of  the  adoption  order 
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and  the  kindred  of  that  parent  or  any  other  person,  shall  be 
determined  in  accordance  with  subsections  1,  2  and  3. 

(5)  Subsections  2  and  4  do  not  apply  for  the  purposes  of  the  laws 
relating  to  incest  and  the  prohibited  degrees  of  marriage  to 
remove  any  person  from  a  relationship  in  consanguinity  that, 
but  for  this  section,  would  have  existed.     R.S.O.  1960,  c.  53, 

s.  76  (3,  4). 

It  is  contended  that  the  provisions  of  subsection  (3)  would  apply  only 
where  the  expressions  "child",  "children"  or  "issue"  are  used  in  the 
particular  document.  Hence,  where  some  other  words  or  terms  are 
used  with  an  intention  to  convey  the  same  meaning  the  subsection 
would  not  apply.  For  example,  if  a  testator  had  created  a  trust  provid- 
ing that  the  income  was  to  be  paid  to  his  sister  "X"  for  her  life  and  on 
her  death  the  capital  was  to  go  to  her  children  or  issue,  the  subsection 
would  apply  so  as  to  convey  an  interest  in  the  capital  to  an  adopted 
child  of  the  sister.  But,  it  has  been  submitted,  if  the  expression  "to 
her  descendants"  had  been  used  instead  of  "to  her  children  or  issue" 
it  would  not  apply  and  the  adopted  child  would  get  nothing. 

It  is  clear  from  the  provisions  of  section  82  and  the  antecedent 
legislation  that  the  legislative  policy  in  Ontario  for  some  time  has  been 
to  give  to  the  adopted  child  the  status  and  all  the  rights  of  a  child  born 
in  lawful  wedlock. 

The  enactment  of  subsection  (3)  in  1965  was  an  attempt  to  correct 
a  situation  that  arose  out  of  the  judicial  interpretation  of  the  other 
provisions  of  section  82  which  were  first  enacted  in   1958.      (See  S.O. 

1958,  c.  11,  s.  3,  which  amended  The  Child  Welfare  Act,  1954,  S.O.  1954, 
c.  8,  by  providing  a  new  Part  IV  dealing  with  adoption.  See  s.  77  of 
the  statute  as  it  was  enacted  in  1954  and  s.  74  of  the  statute  as  it  was 
amended  in  1958.) 

Shortly  after  the   1958  legislation  came  into  force  on  January   1, 

1959,  several  cases  came  before  the  courts  which  involved  wills  which 
had  taken  effect,  by  the  death  of  the  persons  making  them,  prior  to 
1959.  The  question  which  had  to  be  resolved  was  whether  the  1958 
legislation  applied  so  as  to  bring  in  adopted  children  under  the  provisions 
of  trusts  which  had  been  established  under  those  wills  and  which  were 
still  operative  for  the  benefit  of  the  children  or  issue  of  some  particular 
Derson. 

In  Re  Blackwell,  [1959]  O.R.  377,  the  history  of  the  relevant  legis- 
lation was  canvassed  and  it  was  decided  that  an  adopted  child  was 
entitled  to  be  regarded  as  a  child  born  in  lawful  wedlock  from  and  after 
January  1,  1959,  for  all  purposes  including  taking  under  a  will  which 
had  become  effective  before  that  date.  Two  years  later  in  Re  Gage, 
[1961]  O.R.  540,  the  Court  of  Appeal  overruled  the  Blackwell  decision 
on  the  ground  that  the  legislation  was  not  intended  to  operate  retro- 
spectively, that  is,  that  a  reference  to  a  child  or  issue  in  a  will  or  trust 
deed  effective  prior  to  the  date  on  which  the  Act  came  into  force  would 
not  include  an  adopted  child  unless  the  relevant  document  specifically 
so  stated.     To  allow  it  to  do  so,  the  Court  held,  would  be  making  a  new 


will  for  the  testator.  The  decision  of  the  Ontario  Court  of  Appeal  in 
the  Gage  case  was  confirmed  in  the  Supreme  Court  of  Canada  [1962] 
S.C.R.  241.     (See  also  Re  Clement,  [1962]  S.C.R.  235.) 

Following  the  Gage  case,  subsection  (3)  was  added  in  the  general 
revision  of  the  child  welfare  legislation  in  1965.  It  is  quite  clear  that 
the  legislature  intended  to  give  the  adopted  child  the  full  status  of  a 
child  born  in  lawful  wedlock  for  all  purposes,  irrespective  of  when  the 
document  purporting  to  confer  rights  became  effective.  However, 
from  the  language  used  it  is  by  no  means  clear  that  it  did  so.  The 
fact  that  the  legislature  has  provided  its  own  code  of  interpretation  by 
using  the  words  "child",  "children"  or  "issue"  would  appear  to  have 
excluded  from  the  effect  of  the  statute  expressions  such  as  "descendants", 
"grandchildren",  "nephews  and  nieces". 

The  consequences  of  such  an  interpretation  could  lead  to  great 
injustices.  For  example,  if  under  a  will  or  deed  effective  before  the 
1965  legislation  was  enacted,  containing  a  clause  setting  up  a  trust  on 
which  the  income  is  "to  go  to  my  sister  and  on  her  death  to  her  children", 
an  adopted  child  of  the  sister  would  take.  However,  if  the  clause  read 
"to  go  to  my  sister  and  on  her  death  to  her  descendants",  or  "to  my 
nephews  and  nieces",  the  same  adopted  child  of  the  sister  would  not  take. 
Likewise,  if  under  a  similar  will  a  gift  of  a  life  estate  was  given  to  the 
testator's  wife  and  on  her  death  "to  our  grandchildren",  an  adopted 
child  of  a  child  of  the  testator  would  not  take.  On  the  other  hand,  if  the 
will  read  "to  our  issue",  the  adopted  child  would  take. 

We  think  that  the  results  indicated  are  quite  inconsistent  with  the 
scheme  of  The  Child  Welfare  Act,  1965,  and  give  room  on  interpretation 
to  deprive  the  adopted  child  of  the  status  and  benefits  which  the  Act 
clearly  intended  to  confer. 

Your  Commission  recommends  that: 

Section  82,  subsection  (3)  of  The  Child  Welfare  Act,  1965, 
should  be  amended  to  make  it  clear  that  any  reference  in  a  will 
or  other  document  to  kindred  or  a  group  or  class  of  kindred  of 
any  person  shall  be  deemed  to  include  an  adopted  child. 

All  of  which  is  respectfully  submitted, 

H.  ALLAN  LEAL, 

Chairman. 

JAMES  C.  McRUER, 

Commissioner. 

RICHARD  A.  BELL, 

Commissioner. 

W.  GIBSON  GRAY, 

Commissioner. 

WILLIAM  R.  POOLE, 
June  3,  1969,  Commissioner. 
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